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 1.  TIME:  9:00   CASE#: MSC09-01786 
CASE NAME: CUEVAS VS CCC HEALTH SERVICES 
HEARING ON PETITION TO/FOR APPROVE DISPOSITION OF PROCEEDS OF 
JDMT TO MINOR FILED BY BRIAN CUEVAS BY AND THROUGH HIS GUARDIAN 
* TENTATIVE RULING: * 
 
Appear at 10:30 AM. 

  

  
 2.  TIME:  9:00   CASE#: MSC12-01727 
CASE NAME: GETTELMAN VS. RANCHO TRES MESA 
HEARING ON MOTION TO/FOR MODIFY ORDER DATED 2/23/17 FILED BY 
ERIC R. THOMAS 
* TENTATIVE RULING: * 
 
 Appear to discuss appointment of a receiver.  

  

 3.  TIME:  9:00   CASE#: MSC13-01814 
CASE NAME: BOSCO CREDIT vs ANDREW GARDNER 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY ANDREW GARDNER 
* TENTATIVE RULING: * 
 
 Appear. 

  

 4.  TIME:  9:00   CASE#: MSC15-00024 
CASE NAME: FRASER VS. WELLS FARGO 
HEARING ON MOTION TO/FOR TO FILE DOCS UNDER SEAL FILED BY WELLS 
FARGO BANK, NATIONAL ASSOCIATION, WELLS FARGO BANK, LTD. 
* TENTATIVE RULING: * 
 
 
Continued on the court’s own motion to January 18, 2018, 9 a.m., Dept. 33. 
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 5.  TIME:  9:00   CASE#: MSC15-00024 
CASE NAME: FRASER VS. WELLS FARGO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN S/ADJ FILED 
BY WELLS FARGO BANK, NATIONAL ASSOCIATION, WELLS FARGO BANK, 
* TENTATIVE RULING: * 
 
  
Continued on the court’s own motion to January 18, 2018, 9 a.m., Dept. 33. 

  

 6.  TIME:  9:00   CASE#: MSC15-00024 
CASE NAME: FRASER VS. WELLS FARGO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
  
Continued on the court’s own motion to January 18, 2018, 9 a.m., Dept. 33. 

  

 7.  TIME:  9:00   CASE#: MSC15-01451 
CASE NAME: ARMSTRONG VS. DALY 
HEARING ON MOTION TO/FOR DISQUALIFY ATTORNEY DEVRIES AND FOR A 
MISTRIAL FILED BY THOMAS E DALY 
* TENTATIVE RULING: * 
 
 Continued to January 25, 2018 at 9 a.m. in Department 33. 

  

 8.  TIME:  9:00   CASE#: MSC16-01708 
CASE NAME: SANCHEZ VS. JOAKIMSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY ORLAN HANDY 
* TENTATIVE RULING: * 
 

 Defendant Handy’s motion for summary judgment is denied.  Triable issues of fact exist 

whether Handy had prior knowledge of the tendency of the dog to escape from the Property and 

of dangerous propensities of the dog. 

Plaintiff, Maria Sanchez, alleges the suffered an injury on September 11, 2014, when a 
dog owned by defendant Sheila Joakimson, a pit bill named Walter, escaped from the premises 
where Joakimson was living, ran out into the street where plaintiff was riding, and jumped at and 
struck plaintiff’s bicycle.  (Undisputed Material Fact (“UMF”) Nos. 1, 3, 4, 6; Sanchez Decl., ¶ 1.)  
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Joakimson and the dog were living at 2408 Ranchito Drive, Concord, CA (the 
“Property”).  (UMF 2.)   The Property is owned by Joakimson’s mother, defendant Orlan Handy.  
(UMF 20; Opening Brief at 3:23-24; Pltf’s Ex. C, Defendant’s response to special interrogatory 
number 12.)  Handy was not living at the Property at the time, but rather half a block away.  (Ex. 
A to Prutton Decl., M. Gomez Depo. at 28:7-10.)  She was never an owner or co-owner of the 
dog.  (Handy Decl., ¶ 3.)   
 

Defendant Handy argues she is entitled to summary judgment because she did not own 
the dog involved in the attack.  Further, while she owned the house where her daughter and the 
dog lived, she had no prior knowledge of the dog’s dangerous propensities.  She argues she 
owed no duty of care to plaintiff because plaintiff’s injuries were not foreseeable.  Further, she 
did not cause the injuries.  (Notice of Motion at 1:26-28.)  

 
At the outset, the court notes that plaintiff wrote the word “undisputed” in response to the 

following fact in defendant’s Separate Statement:  “Prior to September 11, 2014, Orlan Handy 
did not have any knowledge that the subject dog had dangerous propensities.”  The court 
deems this to be a mistake, because throughout the rest of her papers plaintiff makes clear she 
is disputing this allegedly undisputed fact, and she has submitted evidence in an effort to do so.  
The court grants relief to plaintiff from this apparently unintended admission and proceeds to the 
merits of the motion. 

 
A landlord owes a duty of care to his tenant's invitees to prevent injury from an attack by 

a vicious dog kept by the tenant on the leased premises if the landlord has actual knowledge of 
the presence of the dangerous animal and if the landlord has the right to remove the animal by 
retaking possession of the premises.  (Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 507.)  
The Uccello court held that constructive knowledge is not enough because “the harboring of 
pets is such an important part of our way of life and because the exclusive possession of rented 
premises normally is vested in the tenant.”  (Uccello, supra, 44 Cal.App.3d at 513.)   

 
However, defendant Handy has failed to meet her initial burden to show she was a mere 

landlord here.  Her Separate Statement does not address in any way her relationship to the 
dog’s owner, Joakimson.  In addition, Handy’s declaration is silent concerning the 
circumstances under which Handy’s daughter was living at the Property.  Handy has not 
submitted any evidence that there was a lease agreement or that there was any restriction on 
her right to enter the Property at will and to remove any hazardous person or thing from it at will.  
Therefore, Handy has not established that she is entitled to the benefit of the rule of limited duty 
set forth in Uccello.   
 

A property owner who is not a landlord owes a greater duty than a landlord in this type of 
case because “the essential foundation that underlies the carefully circumscribed duty imposed 
upon landlords—the restraint upon the landlord's right to engage in intrusive oversight or control 
of the tenant's use of the property—is absent . . .”   Salinas v. Martin (2008) 166 Cal.App.4th 
404, 413.  Rather, such an owner is subject to the rule that a general duty of care exists under 
Civil Code section 1714 unless public policy dictates otherwise, as determined by applying the 
factors set forth in Rowland v. Christian (1968) 69 Cal.2d 108 ; see also Cabral v. Ralphs 
Grocery Co. (2011) 51 Cal.4th 764, 768, 771.)   
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The application of Civil Code section 1714 “entails an inquiry as to ‘whether in the 
management of his property [the defendant] has acted as a reasonable [person] in view of   the 
probability of injury to others . . .’ A landowner has an affirmative duty to exercise ordinary care 
to keep the premises in a reasonably safe condition, and therefore must inspect them or take 
other proper means to ascertain their condition. And if, by the exercise of reasonable care, he 
would have discovered the dangerous condition, he is liable.”  (Salinas, supra, 166 Cal.App.4th 
at 412 (internal quotations omitted).) 
 

Therefore, the pertinent inquiry here is whether there is sufficient evidence on which a 
reasonable trier of fact could conclude that defendant Handy knew the dog had dangerous 
propensities, and that it presented a foreseeable risk of harm to persons off the premises.  
(Handy has admitted knowing that the dog was residing at the Property.  (Pltf’s Ex. C, 
Defendant’s response to special interrogatory number 14.)) 

 
These facts can be proved in two ways:  by direct evidence, and by circumstantial 

evidence.  (Donchin v. Guerrero (1995) 34 Cal.App.4th 1832, 1838.)     
 

Defendant has met her initial burden on these issues.  Her declaration states that she 
has never been an owner of the dog, has never seen it bite anyone or knock anyone to the 
ground, and was not aware that the dog had any dangerous propensities. 

 
In response to these denials, plaintiff has submitted depositions from Raul and Myra 

Gomez, who live across the street from the Property.   
 
Raul Gomez testified that while he was in the street in his stopped vehicle he saw the 

dog run straight at plaintiff, causing her to fall down.  (Pltf’s Ex. B, R. Gomez Depo., at 8:12-15; 
9:4-15; 10:4-5; 11:8-9.)  The garage door was about ¼ open at the time.  (Id. at 11:13-14; 15:21-
23.)  A lot of things go on in that garage, and a lot of people, and sometimes the people at the 
Property leave it open even if they are not in the process of exiting it.  (Id. at 16:3-18; 17:6-10.)   

 
He had seen that dog before the date of the incident.  It was always running loose.  It 

has no tags on it.  (Id., at 13:4-7.)   
 
One time about 2-4 weeks before plaintiff’s accident he was walking home from BART 

and the dog was just wandering around.  (Id. 19:1-3; 22:8-17.)  Another time, he saw the dog on 
his property when he was trying to leave.  (20:23-24; 21:12-22:2.)    He told his family to be 
careful when they went out because there is a loose dog and it does not respond to commands.  
(Id. at 19:4-10.)  He also testified, “and I knew it was going to happen sooner or later.”  (Id. at 
23:1-2.)   

 
On another occasion he saw the dog up the hill, chasing turkeys, and another time 

running loose in a cul-de-sac.  (Id. at 23:3-15.)  There were several times when the dog was 
loose with no supervision.  (Id. at 23:14-15.) 
 

Myra Gomez testified that on the date of the incident, plaintiff was riding by Myra’s 
stopped vehicle in the street when the dog came out through the partially opened door of the 
garage, charged at plaintiff, lunged at her and the bike, and then plaintiff fell.  (Pltf’s Ex. A, M. 
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Gomez Depo., at 12:6-13:15; 16:5-17:5.)    A lot of people live in the garage.  (Id. at 51:18-
52:15.) 

 
Myra saw the dog off the Property, running loose, several times before plaintiff’s 

accident.  About four months before the accident, the dog came into the Gomez driveway and 
growled at Myra.  (Pltf’s Ex. A, M. Gomez Depo., at 25:22-26:3.)   Then about two months 
before the accident, Myra saw the dog off the Property chasing a turkey that had become 
separated from a group of turkeys.  (M. Gomez Depo. at 26:15-25; 52:16-53:10.)  She also saw 
the dog on other occasions.  (Id. at 30:18-21.)  “[T]he dog would usually come out when they 
had the garage open.  (Id. at 31:2-3.)  He would hang out in their garage entrance, but if he was 
distant they would call him.  (Id. at 31:5-7.)   

 
Myra Gomez also testified that she called animal control about the dog.  (M. Gomez 

Depo. at 29:18-22l; 30:2-11.)  The testimony is ambiguous about whether she made this call 
before the incident or only in response to it.  (Id. at 29:18-20.)  On a motion for summary 
judgment, the court liberally construes plaintiff’s evidentiary submissions, strictly construes the 
evidence submitted by the defendant, indulges all reasonable inferences in support of the 
plaintiff and resolves all evidentiary doubts or conflicts in favor of the plaintiff.  (Vasquez v. 
Residential Investments, Inc. (2004) 118 Cal.App.4th 269, 274, n. 2.)  Therefore, for purposes of 
this motion the court accepts the call as having been placed before plaintiff’s accident.  The 
court also draws the reasonable inference that Myra placed the call because she thought the 
dog presented a risk of harm to persons off the Property.  
 

Plaintiff has also submitted the declaration of Jackie Griffin, another person in the 
neighborhood who, about two months before plaintiff’s accident, saw a large black and white pit 
bull roaming her neighborhood, growling at people, and called Animal Services. 
 

All of this evidence is a sufficient basis for a reasonable trier of fact to conclude that the 
dog had dangerous propensities before plaintiff’s accident and presented a foreseeable risk of 
harm to persons off the premises.  A trier of fact could conclude that the dog had a tendency to 
come off the Property unattended and off leash when the garage door on the Property was open 
(which it often was) and show aggressive behavior, such as growling, chasing, or attempting to 
attack passing persons or animals it observed off the Property, and that other people were 
scared of it.  A reasonable trier of fact could conclude that non-dangerous dogs do not charge 
people riding by on bicycles. 

 
The court finds Yuzon v. Collins (2004) 116 Cal.App.4th 149 to be distinguishable.  

There, evidence existed that the dog “ran out the door and scared the neighbors whose dog was 
on a leash.”  The court stated this was insufficient to support an inference that the dog was 
dangerous.  Here, there is more than the neighbors’ mere subjective fear and the fact that the 
dog would repeatedly escape.  There is also the evidence of dangerous or aggressive behavior 
when the dog escaped.  Here, a reasonable trier of fact could conclude that Walter growled at 
Myra Gomez without provocation when Myra was on her own property and not threatening the 
dog in any way, chased a turkey that had become isolated from its pack, and lunged at a 
passing bicycle; and that this last act is not one normally associated with non-dangerous dogs.  
Under the facts of this case, the dog’s chasing of a passing bicycle that was not a threat to it in 
any way is precisely what made it dangerous.   
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Further, in Yuzon, the owner of the dog testified, “I didn’t feel my dog was going to hurt 

them [when he ran out the door], he just wanted to play.”  There is no such testimony from the 
dog’s owner in this case.  (Id. at 164.)  In contrast, in Donchin, where the court held that 
summary judgment should have been denied, there was evidence that “the dogs frequently ran 
loose around the neighborhood, lunging towards both people and other dogs.” (Donchin, supra, 
34 Cal.App.4th at 1836) and that the owner visited frequently.  Similar facts are also present  
here. 
 

Plaintiff has also presented both direct and circumstantial evidence attempting to raise a 
triable issue whether defendant Handy was aware the dog presented a foreseeable risk of harm 
to persons off the Property and had dangerous propensities. 

 
The direct evidence is that in response to the time that she saw the dog in her driveway, 

growling at her, Myra Gomez called Handy about it.  She said she was scared and Handy 
needed to address that.  (M. Gomez Depo. at 26:8-14.)   A triable issue of fact exists regarding 
this telephone call, because defendant denies that anyone ever complained to her about the 
dog.  (Pltf’s Ex. C, Defendant’s response to special interrogatory number 9.) 

 
There is also evidence bearing on the issue of constructive notice.  In that regard, 

plaintiff has the testimony of Myra Gomez that defendant Handy lives about half a block away.  
Myra can see Handy’s house from her back yard.  (See Id. at 28:2-17.)  Plaintiff is also entitled 
to rely on evidence submitted by defendant.  This includes defendant’s interrogatory response 
that she visits the Property or drives by it every day.  (Pltf’s Ex. C, Defendant’s response to 
special interrogatory no. 11.) 

 
Some of plaintiff’s circumstantial evidence on the issue or actual or constructive notice 

supports the type of attack on defendant’s credibility that the court in Donchin v. Guerrero 
(1995) 34 Cal.App.4th 1832, 1838, found could be sufficient to defeat summary judgment.  
There, the plaintiff was attacked by two Rottweilers owned by the defendant property owner’s 
tenants.  Like here, the property owner in Donchin denied knowing about any vicious 
propensities of the dogs.  The plaintiff did not present any evidence directly contradicting this 
denial.  Instead, she presented evidence that the landlord had lied about something else – 
whether the landlord even knew there were dogs on his property. 

 
The court held that such evidence was sufficient to create a triable issue whether the 

landlord knew of the dangerous propensities of the dog.  The court said, “There is more than 
one way to prove the existence of a fact, and thus more than one way to create a triable issue 
about the existence of that fact.  One way is to introduce affirmative evidence tending to show 
the fact exists--the testimony of someone who observed it or who observed something from 
which the existence of the fact may be inferred. Another way, however, is to introduce evidence 
tending to show an opponent's denial of the existence of the fact is to be disbelieved, that is, 
evidence challenging the credibility of his denial. For, as a matter of common sense as well as 
formal logic, to disbelieve the denial of the existence of a fact is to believe in the existence of 
that fact.  (Donchin, supra, 34 Cal.App.4th at 1840.)  The court continued, “In our view, the key 
evidence bearing on the credibility of Swift's denial of knowledge about the rottweilers' 
dangerous nature is his earlier ‘false exculpatory statement’ denying he even knew the dogs 
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existed and denying he had given permission for them to be housed on his property. Just as a 
criminal defendant's false exculpatory statement is evidence of his consciousness of guilt, a civil 
defendant's false exculpatory statement can be evidence of his consciousness of liability and 
casts doubt on his denial of knowledge affecting his liability.”  (Id. at 1841.)   

 
Here, defendant Handy never denied the dog was residing at the Property but a 

reasonable trier of fact could find that she made other false exculpatory statements.  For 
instance, the trier of fact could find that Handy’s denial anyone had ever complained to her 
about the dog (response to special interrogatory number 9) is a false exculpatory statement 
based on Myra Gomez’s testimony that Gomez called within 30 days before plaintiff’s accident 
to do so.   

 
Further, plaintiff has presented evidence that numbers of people were living in or 

occupying the garage at the Property and leaving it open when they did not need to do so to 
enter or exit it.  (See evidence cited above in Gomez deposition as well as M. Gomez Depo. at 
23:22-24:25.)  Yet, when defendant Handy was asked in an interrogatory to state who resided at 
the Property since she had owned it, she listed only one person:  Sheila Joakimson.  Only later 
did defendant amend her response to admit that, in addition to her daughter, Sheila Joakimson, 
several other people resided at the Property, including defendant Handy’s grandchildren Ricky 
and Brian Joakimson; her brother, Kanog Oupahat; and her sister-in-law, Siriwan Oupahat. 
 

Given the evidence, the conflicts in the evidence, and the possibly knowingly false 
exculpatory statements, a reasonable trier of fact could conclude that defendant Handy is being 
intentionally untruthful in denying knowledge of prior complaints about the dog and is also being 
untruthful in denying prior knowledge of dangerous propensities of the dog. The trier of fact 
could further find that an owner who visited or drove by the Property every day would at some 
point be aware that the dog escaped the Property frequently.   

 
This is not to say that plaintiff has presented a strong case.  She has not.  Indeed she 

has not presented a single line of deposition testimony from either defendant or defendant’s 
daughter.  Nevertheless, while the outcome on this motion is close, the court is required to 
resolve any doubts about the propriety of granting summary judgment in favor of the party 
opposing the motion.  (Vasquez, supra.)  Therefore, for all of the reasons stated above, the 
motion is denied. 

 
In addition, the court notes CCP § 437c (e).  In pertinent part, that section states, 

“summary judgment may be denied in the discretion of the court if the only proof of a material 
fact offered in support of the summary judgment is an affidavit or declaration made by an 
individual who was the sole witness to that fact; or if a material fact is an individual’s state of 
mind, or lack thereof, and that fact is sought to be established solely by the individual’s 
affirmation thereof.”  What defendant Handy knew falls within the scope of this section.  (See 
KOVR-TV, Inc. v. Superior Court (1995) 31 Cal.App.4th 1023, 1031; Butcher v. Gay (1994) 29 
Cal.App.4th 388, 404-405.)  In part, the court bases its denial of the motion for summary 
judgment on the basis of this section as well.  
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 9.  TIME:  9:00   CASE#: MSC17-00778 
CASE NAME: BALDESANCHO VS MCSHERRY 
HEARING ON MOTION TO/FOR ALLOW DISCOVERY OF DEFENDANT'S 
FINANCIAL CONDITION, FILED BY PEDRO R BALDESANCHO 
* TENTATIVE RULING: * 
 
 Appear with a copy of the video surveillance tape from the Blackhawk gate.  

  

10.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE PROPERTIES, INC. VS 
HEARING ON DEMURRER TO COMPLAINT of ARCH GATE PROPERTIES, INC. 
FILED BY JOHNNY BROWN 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Johnny Brown (“Defendant” 
or “Brown”). The Demurrer relates to the Complaint filed by Plaintiff Arch Gate Properties, Inc. 
(“Plaintiff” or “Arch Gate”). The Complaint pleads causes of action for (1) breach of contract, (2) 
specific performance, (3) injunctive relief, and (4) declaratory relief. 

Defendants demur pursuant to Code of Civil Procedure § 430.10(e) and (f). For the following 
reasons, the Demurrer is overruled-in-part and sustained-in-part. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477. 

Analysis 

As a threshold matter, uncertainty is a disfavored ground for demurring to a complaint. See, 
e.g., Khoury v. Maly’s of California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil 
Procedure Before Trial (The Rutter Group 2011) § 7:84, p. 7-39. A demurrer for uncertainty 
generally will be sustained only when the complaint is such that the defendant cannot even 
determine what it must respond to. Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 
135, 139. The Court declines to sustain the Demurrer on the grounds of uncertainty. 
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 Breach of Contract 

“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 
(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 
resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 
821.  

Plaintiff has alleged (1) an executed residential purchase agreement (Complaint at ¶ 9); (2) that 
it “deposited $1,000 into an escrow account held by First American Title in order to comply with 
the Purchase Agreement” (Complaint at ¶ 10) and that it “performed all conditions, covenants 
and promises under the terms of the contract” (Id. at ¶ 16); (3) that Defendant refuses to sign 
any further documents required to sell the Property; and (4) resulting damage (Complaint at 
¶ 20). 

Defendant raises several factual issues in opposition but none of these are appropriate on 
demurrer. See Cruz v. County of Los Angeles (1985) 173 Cal.App.3d 1131, 1134 (“A demurrer 
is simply not the appropriate procedure for determining the truth of disputed facts[.]”) (quoting 
Ramsden v. Western Union (1977) 71 Cal.App.3d 873, 879). The same is true of Defendant’s 
arguments that the purchase agreement is unconscionable; there is nothing on the face of the 
Complaint which supports the conclusion that the residential purchase agreement is 
unconscionable. See California Grocers Assn. v. Bank of America (1994) 22 Cal.App.4th 205, 
214 (the traditional standard of unconscionability is whether the inequality amounting to fraud is 
so strong and manifest as to shock the conscience).  

Plaintiff has alleged facts sufficient to state a claim for breach of contract. The Demurrer to this 
cause of action is overruled. 

 Specific Performance 

Specific performance is a remedy for breach of contract, not a cause of action. Golden West 
Baseball Co. v. City of Anaheim (1994) 25 Cal.App.4th 11, 49. Although Plaintiff cannot maintain 
a cause of action for specific performance, it can amend to allege specific performance as a 
remedy for its breach of contract and declaratory relief causes of action. 

The Demurrer to this cause of action is sustained, with leave to amend. 

 Injunctive Relief 

Although Defendant’s Notice of Demurrer indicates that it demurrers to this cause of action, the 
memorandum of points and authorities is silent with respect to the cause of action for injunctive 
relief. The Demurrer to this cause of action is overruled. 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 
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This cause of action is derivative of Plaintiff’s other claims and, as discussed above, Plaintiff has 
alleged facts sufficient to state its claim for breach of contract. As a consequence, Plaintiff has 
alleged facts sufficient to state a claim for declaratory relief. The Demurrer to this cause of 
action is overruled. 

  

11.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE PROPERTIES, INC. VS 
HEARING ON MOTION TO/FOR TAKE JUDICIAL NOTICE FILED BY JOHNNY 
BROWN 
* TENTATIVE RULING: * 
 
Defendant Johnny Brown moves for judicial notice of a stipulation between the parties. The 
Request is unopposed. The Request is granted. Evid. Code §§ 452, 453.  

 

  

12.  TIME:  9:00   CASE#: MSC17-01048 
CASE NAME: ARCH GATE PROPERTIES, INC. VS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear.  

  

13.  TIME:  9:00   CASE#: MSC17-01063 
CASE NAME: FIVE-STAR VS. MANSELL 
HEARING ON MOTION TO/FOR SANCTIONS FILED BY MICHAEL MANSELL 
* TENTATIVE RULING: * 
 
 Continued to February 1, 2018 at 9:00 a.m. per written stipulation. 
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14.  TIME:  9:00   CASE#: MSC17-01063 
CASE NAME: FIVE-STAR VS. MANSELL 
HEARING ON MOTION TO/FOR COMPEL ATTENDANCE AT DEPOSITION FILED 
BY MICHAEL MANSELL 
* TENTATIVE RULING: * 
 
 Continued to February 1, 2018 at 9:00 a.m. per written stipulation. 

  

15.  TIME:  9:00   CASE#: MSC17-01103 
CASE NAME: TSAI VS. HSU 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CHINCHIEH JAMES HSU, HSIANG CHIUNG HSU 
* TENTATIVE RULING: * 
 
 Defendants’ demurrer is overruled.  Defendants shall file an answer on or before 
December 29, 2017. 
 
 1st-4th C/As.  The First through the Fourth Causes of Action are not barred by the 
applicable statute of limitations.  (See, Cal. U. Com. Code, § 3118, subd. (b).) The Court makes 
no ruling on defendant James Hsu’s usury defense, which was raised for the first time in the 
reply memorandum. 
 
 5th C/A.  In the Fifth Cause of Action plaintiff adequately alleges two loans made directly 
to defendant Hsiang Hsu, in the amount of $ 70,000 and $ 8,900.  (Complaint, ¶¶ 34-35.)  These 
two loans are evidenced by written agreements.  (Complaint, Exhs. “J” and “K”.)  Defendant may 
be correct that her separate agreement to assume liability for the obligations represented by the 
four promissory notes is not supported by consideration, but a party may not demur to only part 
of a cause of action. 
 
 6th C/A.  Defendant Hsiang Hsu has not demurred to the Sixth Cause of Action. 
 
 7th C/A.  In the Seventh Cause of action, plaintiff adequately alleges an additional loan 
to defendant Hsiang Hsu of $ 17,000.  The fact that the loan proceeds were disbursed to 
defendant through three of plaintiff’s friends, as intermediaries, is immaterial.  Plaintiff 
affirmatively alleges that he paid those three friends “the amounts of the respective checks.”  
(Complaint, ¶ 46.) 
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16.  TIME:  9:00   CASE#: MSC17-01103 
CASE NAME: TSAI VS. HSU 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

17.  TIME:  9:00   CASE#: MSC17-01263 
CASE NAME: DILLON VS. PROTECTIVE INSURANC 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of DILLON FILED BY 
PROTECTIVE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

 The demurrer of defendant Protective Insurance Company is sustained, in part, with 

leave to amend, and overruled in part.    Any amended complaint shall be filed and served on or 

before January 8, 2018.   

The First Amended Complaint (“FAC”) alleges four causes of action:  (1) Breach of 
Insurance Contract; (2) Breach of the Implied Covenant of Good Faith and Fair Dealing; (3) 
Negligent Misrepresentation; and (4) Intentional Misrepresentation.  Although the Memorandum 
of Points and Authorities contains some criticisms of the First Cause of Action, for Breach of 
Insurance Contract, the Demurrer itself attacks only the last three causes of action.  Further, 
plaintiffs cured the major alleged defect in the First Cause of Action, by attaching the insurance 
contract to the FAC.  They had failed to attach the contract to the original complaint.  Therefore, 
the court rules that defendant did not demur to the First Cause of Action, and overrules any 
such demurrer in any event. 
 
 Second Cause of Action, Breach of the Implied Covenant of Good Faith and Fair 
Dealing:  
 
 The demurrer to this cause of action is overruled.  However, leave to amend is granted 
because the court in the accompanying ruling on defendant’s motion to strike is granting the 
motion to strike paragraph 61 of the FAC.  
 

To allege a cause of action to recover damages in tort for breach of the obligation of 
good faith and fair dealing in an insurance contract, the plaintiff must allege two elements:  (1) 
benefits due under the policy were withheld; and (2) the benefits were withheld unreasonably or 
without proper cause.  (See Love v. Fire Ins. Exchange (1990) 221 Cal.App.3d 1136, 1151.)  
The withholding of the benefits must constitute a breach of the insurance contract.  If benefits 
are not due, a bad faith claim may not be maintained.  (Love, supra, 221 Cal.App.3d at 1153.)  
On the other hand, if benefits are due, “delayed payment based on inadequate or tardy 
investigations, oppressive conduct by claims adjusters seeking to reduce the amounts 
legitimately payable and numerous other tactics may breach the implied covenant.”  (Ibid.)  
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These numerous other tactics include denying coverage based on either unduly restrictive policy 
interpretations or standards known to be improper, and unreasonably delaying in processing or 
paying claims.”  (Id. at 1148.) 
 
 Here the FAC alleges that on November 26, 2013, the date she was injured in an 
accident with an underinsured automobile, plaintiff Dillon had an insurance policy in effect 
providing her underinsured motorist benefits.  (FAC, ¶ 6.)  The policy provided $1 million in 
coverage.  (¶ 6.)  The policy provided coverage for only scheduled autos.  The vehicle Dillon 
was driving was a covered auto.  (¶ 7-10.)  Plaintiff Gauthier was a passenger in the vehicle at 
the time of the accident.  (¶ 11.)    Both plaintiffs suffered injuries.  (¶ 12.)   
 
 Plaintiffs complied with all the conditions necessary to receive payment from defendant.  
(¶ 14.)  Defendant then engaged in a three-year campaign to avoid paying plaintiffs or going to 
arbitration.  (¶ 15.) 
 
 The FAC then alleges some of the events that purport to show this delayed payment and 
withholding of benefits.  The list includes:  delay in providing information about the policy limits 
for a little over two months (¶ 16-19); stating on February 13, 2015 that defendant needed 
additional information before responding to plaintiffs’ December 19, 2014 and January 8, 2015 
settlement demands and then on March 4, 2015 stating that no additional information would be 
required (¶ 27); stating in response to plaintiffs’ March 23, 2015 demand to settle or arbitrate 
that defendant needed further documents from plaintiff Dillon’s former employer (¶30); referring 
the matter to an attorney after plaintiffs demanded arbitration and then the attorney’s stating that 
he did not have sufficient information to evaluate plaintiffs’ demand package (¶ 35); the 
attorney’s stating on  September 29, 2015, after taking plaintiffs’ depositions that he would “push 
this toward mediation within a month” (¶37) but not actually proposing mediation until February 
19, 2016 (¶ 45), and not actually holding it until September 9, 2016, while ignoring plaintiffs’ 
intervening demand for arbitration (¶ 49-61); and never providing verifications for defendant’s 
discovery responses (¶ 47). 
 
 The FAC then goes on to allege acts of asserted bad faith at the mediation, including 
making a low-ball offer, not conducting an independent medical evaluation of plaintiffs first, and 
not having retained a medical or a biomechanical expert or having taken the deposition of 
plaintiffs’ treating physician.  (Elsewhere plaintiffs have complained that defendant was acting in 
bad faith by asking for more information, whereas here they are complaining that defendant was 
acting in bad faith by not asking for more information.)  (¶ 61.)  At the mediation, defendant 
offered $15,000 to settle plaintiff Gauthier’s claim and $45,000 to settle plaintiff Dillon’s.  (¶ 61.)  
Immediately after the mediation, while plaintiffs’ counsel was flying back to Orange County, 
defendant sent CCP § 998 offers of $75,000 for plaintiff Gauthier and $275,000 for plaintiff 
Dillon.  (¶ 63.)   
 
 Plaintiff Gautheri accepted his CCP § 998 offer on October 10, 2016.  (¶ 64.)   
 
 Negotiations continued on plaintiff Dillon’s claim, with Dillon presenting a final CCP § 998 
demand of $735,000 and defendant offering $500,000.  Plaintiff alleges the $500,000 offer was 
defective because it was conditioned on her releasing her claim for bad faith.  (¶ 69.)   Dillon 
later settled for $500,000, but did not release her claim for bad faith.  (¶ 70.)   
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 Defendant committed bad faith by refusing promptly and fairly to investigate, evaluate, 
and negotiate in good faith.  (¶ 78.)   
 
 While portions of this sound like the standard processing of claims at claims-adjuster and 
attorney-retained stages of an underinsured motorist claim, the court cannot say on this 
demurrer that the allegations show there was no unreasonable withholding of insurance benefits 
as a matter of law.  Defendant has not cited a case holding to the contrary.  None of the cases 
that defendant cites on page 9 of its Opening Brief involve a challenge to the complaint.  All 
involve only appeals from summary judgment or a jury verdict.  For all of these reasons, the 
court overrules the demurrer.  A decision on the merits of this claim will have to await summary 
judgment or trial.   
 

Third Cause of Action, Negligent Misrepresentation: 
 
The demurrer to this cause of action is sustained, with leave to amend. 
 
Misrepresentation, including negligent misrepresentation, must be specifically pleaded.  

(Committee on Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 216; 
Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal. App. 4th 513, 519.)  This means that “(1) general 
pleading of the legal conclusion of fraud is insufficient; and (2) every element of the cause of 
action for fraud must be alleged in full, factually and specifically, and the policy of liberal 
construction of pleading will not usually be invoked to sustain a pleading that is defective in any 
material respect.”   Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1331.  “This particularity 
requirement necessitates pleading facts which ‘show how, when, where, to whom, and by what 
means the representations were tendered.’” Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.   

 
Further, “[t]he requirement of specificity in a fraud action against a corporation requires 

the plaintiff to allege the names of the persons who made the allegedly 
fraudulent  representations, their authority to speak, to whom they spoke, what they said or 
wrote, and when it was said or written.”   Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 
Cal.App.4th 153, 157. 

 
Here the FAC fails to allege which corporate employee made the representations, his 

authority to speak, when he made the representations, whether the misrepresentations were 
oral or written, and whether, if written, they were made in the insurance policy or in some other 
document.  (See FAC, ¶ 13, 87.)   
 

Further, there is a fundamental conflict regarding the representation alleged in 
paragraphs 87 and 88 that defendant never intended to provide underinsured motorist coverage 
and the prior allegations.  The prior allegations in the FAC make clear that defendant did, 
indeed, provide underinsured motorist coverage and paid out substantial amounts under that 
coverage.  (See ¶ 64, 70.)   

 
In addition, it appears that plaintiff is not alleging a false statement of existing fact, but a 

promise made with no intention of performing it.  However, no cause of action exists for a 
negligent false promise.  (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 
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159.) 
 
 Fourth Cause of Action, Intentional Misrepresentation: 
 
 The demurrer to this cause of action is sustained, with leave to amend.  See the ruling 
regarding the Third Cause of Action (except the last paragraph of that ruling.)  Further, as to the 
representation separately alleged in paragraph 94, that there was a false representation 
defendants would agree to resolve any dispute by arbitration, the FAC fails to demonstrate how 
this damaged plaintiffs because they were ultimately offered an amount outside of arbitration 
that they agreed to accept. 
 

  

18.  TIME:  9:00   CASE#: MSC17-01263 
CASE NAME: DILLON VS. PROTECTIVE INSURANC 
HEARING ON MOTION TO/FOR STRIKE PORTIONS IF 1ST AMENDED COMPLT 
FILED BY PROTECTIVE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
 The court rules on the Motion to Strike filed by defendant Protective Insurance Company as 

follows.  Leave to amend is granted.  Any amended complaint shall be filed and served on or 

before January 8, 2018.   

 1 – Denied. 

 2 – Denied. 

 3 – Granted. 

 4 – Denied.  

 5 – Denied. 

 6 – Denied. 

 7 – Denied. 

 8 – Denied. 

 9 – Denied. 

 10 (¶ 84) – Denied. 

 11 (¶ 4 of Prayer) – Denied. 

Discussion 

A. The Mediation Confidentiality statutes. 

Evidence Code section 1119 provides in pertinent part as follows:  “Except as otherwise 
provided in this chapter: . . .  (c)  All communications, negotiations, or settlement discussions by 
and between participants in the course of a mediation or a mediation consultation shall remain 
confidential.”   
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“[T]he Legislature intended the unambiguous provisions of the mediation confidentiality 
statutes to be applied broadly . . . exceptions are limited to narrowly prescribed statutory 
exemptions, and . . . ‘[e]xcept in cases of express waiver or where due process is implicated’ . . .  
mediation confidentiality must be strictly enforced, even where competing policy considerations 
are present.”  (Cassel v. Superior Court (2011) 51 Cal.4th 113, 127.)   Plaintiff has not cited a 
case holding that an exception applies when the communications are necessary to prove 
insurance bad faith.  Therefore, the court grants the motion to strike paragraph 61 of the FAC. 

 
Plaintiff’s citation to the 1985 case of White v. Western Title Ins. Co. (1985) 40 Cal.3d 

870, 887 is unpersuasive.  The mediation confidentiality statutes were enacted subsequently, in 
1997.  Under White, Evidence Code section 1152 does not prohibit plaintiffs from using 
evidence of defendant’s non-mediation settlement offers to prove plaintiffs’ case, but Evidence 
Code section 1119, the later and more specific statute, does prohibit plaintiffs from relying on 
mediation settlement discussions to the extent provided in that section and the cases construing 
it.   

 
The court also finds Milhouse v. Travelers Commercial Ins. Co. (C. D. Cal. 2013) 982 

F.Supp.2d 1088 unpersuasive.  That case applied the Federal Rules of Evidence in a diversity 
case.  It latched onto language tin Cassel stating, “We must apply the plain terms of the 
mediation confidentiality statutes to the facts of this case unless such a result would violate due 
process, or would lead to absurd results that clearly undermine the statutory purpose.”  
(Emphasis added.)  It found a due process violation in not allowing the defendant insurance 
company accused of bad faith  to explain what occurred at the mediation because that would 
have prevented it from presenting a defense.  Milhouse cited a California decision from before 
Cassell, Solin v. O'Melveny & Myers, LLP (2001) 89 Cal.App.4th 451, 465-66.  Solin said, “It 
strikes us as fundamentally unfair for a client to sue a law firm for the advice obtained and then 
to seek to forbid the attorney who gave that advice from reciting verbatim, as nearly as memory 
permits, the words spoken by his accuser during the consultation.” 

 
Solin is distinguishable.  It did not involve mediation confidentiality or facts that occurred 

at a mediation.  Cassell did.  In Cassell, a client who settled at mediation sued his attorneys for 
legal malpractice, arguing they had obtained his consent to the settlement through bad advice, 
deception, and coercion and that they had a conflict of interest.  The court would not allow the 
plaintiff to prove what was said during consultations in advance of the mediation.  The court 
concluded that the facts of the case did not warrant making an exception to the mediation 
confidentiality statutes based on due process concerns.  “We must apply the plain terms of the 
mediation confidentiality statutes to the facts of this case unless such a result would violate due 
process, or would lead to absurd results that clearly undermine the statutory purpose. No 
situation that extreme arises here. Hence, the statutes' terms must govern, even though they 
may compromise petitioner's ability to prove his claim of legal malpractice.”  (Cassell, supra, 51 
Cal.4th at 119 (emphasis added.).)   

 
In reality, the result in both Solin and Cassell is essentially the same:  a client intending 

to sue his attorney for legal malpractice was either hindered or completely barred from pursuing 
his claim because a privilege or a confidentiality statute applied – the attorney-client privilege in 
Solin and the mediation confidentiality statutes in Cassell.  Thus, Milhouse is based on a case, 
Solin, that does not support plaintiff’s claim that the mediation confidentiality statutes do not 
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apply. 
  
B. Punitive Damages. 

The sole ground on which defendant moves to strike the allegations in support of 
punitive damages are that the allegations are not specific enough.  The court disagrees and 
thus denies that motion. 
 

  

19.  TIME:  9:00   CASE#: MSC17-01263 
CASE NAME: DILLON VS. PROTECTIVE INSURANCE 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

20.  TIME:  9:00   CASE#: MSC17-02064 
CASE NAME: FABIE VS BANK OF AMERICA 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION SET BY 
GEOFFREY AND MARIVIE FABIE 
* TENTATIVE RULING: * 
 
Continued to February 15, 2018 at 9:00 a.m. in Department 33 per agreement in Status Report 
filed December 9, 2017. 

  

21.  TIME:  9:00   CASE#: MSN17-1728 
CASE NAME: RE 622 CIVIC CENTER STREET, RI 
HEARING ON MOTION TO/FOR CLAIM DISBURSEMENT OF SURPLUS FUNDS 
FILED BY EARLINE L WILLIAMS 
* TENTATIVE RULING: * 
 
 Appear. 
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22.  TIME:  9:00   CASE#: MSN17-1823 
CASE NAME: MATTER OF 1115 WEST 5TH ST. AN 
HEARING ON PETITION RE UNRESOLVED CLAIMS & DEPOSIT ( BY MORTGAGE 
LENDER SERVICES INC) 
* TENTATIVE RULING: * 
 
Appear. 

 


